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 CR No. 08(S-1)2017 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
08 (S-1) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner/Revisionist 

 
: 

 
Mir Hussain 
S/O Late Kala Chand 
Vill.- Bindukuri 
PS- Tezpur  
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

  Chinu Begum,  
W/O Mir Hussain 
Vill. Patidoi Bherela 
PS Missamari, 
Dist. Sonitpur (Assam). 
 
& State of Assam. 
 

Counsel for Petitioner   : A. Azij, Advocate. 
 

Counsel for Opposite Party   : Smt. Dulumoni Sinha, 
Advocate.  

 
Date of hearing  

 
: 

 
07-07-2017 
 

Date of Order/Judgment : 10-07-2017 
 
 

J  U  D  G  M  E  N  T. 
 
1.  This Revision is preferred by Revisionist against the Judgment and 

order dated 07-01-2017 passed by learned Sub-Divisional Judicial Magistrate, 

Sonitpur, Tezpur  in MR Case No. 51/2015 u/s 125 Cr.P.C., whereby learned 

Magistrate by granting maintenance allowance @ Rs. 2000/- per month to the 

petitioner and Rs. 1000/- per month each to her two minor children totaling Rs. 

4000/- per month from the date of order.  
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2. The factual matrix according to the petition is that 1st party/petitioner 

in the MR Case No. 51/15 got married to the 2nd party/Opposite party on 13-09-

2002 as per Muslim Shariyat in social manner and began their conjugal life at 

the house of the opposite party as husband and wife. She had brought to the 

matrimonial house articles as dowry and had entrusted the same that the 

opposite party and that subsequently after two days their matrimonial life the 

opposite party taken to pick up with the petitioner and taken to harassed her 

mentally and physically. The petitioner lived with such torture for sick of her 

children and their future but she was subjected to severe torture unable to bear 

such harassment and torture since the days of marriage, she along with her 

two children came to her father’s house and filed this case against the opposite 

party u/s 498(A)/494 of IPC on the ground that opposite party had contracted 

second marriage. The petitioner stated that since then the opposite party has 

not provided any maintenance to her and her children. The petitioner has no 

income and she is dependent upon her father. The opposite party is a 

established businessman with agricultural land, rive and spice Mill, Sub-Agency 

of Gas and several other business and earned Rs. 70,000/- per month. She 

further submitted that opposite party inspite of having sufficient resources to 

look after her and her children, neglected them and deprived of the basic 

necessities. Hence, the petitioner prayed for maintenance allowance of Rs. 

10,000/- for herself and 7,500/- for her minor children per month from the 

opposite party.              

  The Opposite party/2nd party contesting the case by filing written 

statement wherein he has admitted his marriage with the petitioner and also 

admitted the paternity of his children. However, the Opposite party/2nd party 

denied the allegation of neglect and harassment made by the petitioner and 

denied with holding articles of petitioner by house. The opposite party/2nd party 

admitted that the petitioner/1st party filed two cases against him. He is silent on 

the allegation of petitioner that she was harassed by him and unable to live 

with such torture she left matrimonial house. He stated that on several 

occasions he made attempts to bring back the petitioner/1st party along with Jul 

Borah, Sahid Chowdhury, Sahida Begum, Abbas Ali and Furkun Ali but 

petitioner willingly did not come back to the opposite party’s house. As the 

petitioner did not come back to his house and to look after his ailing mother, he 

solemnized second marriage as per Muslim Sariyat. He further stated that he 
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sent money order to petitioner on several times but she refused to take money. 

He further stated that he is willing to take back the petitioner as he is unable to 

pay her maintenance separately. Therefore, the question of neglect to the 

petitioner does not arise. He also denied that he has no such business as stated 

by the petitioner/1st party and somehow he managed to look after his ailing 

month.        

  The petitioner/1st party in support of her case examined three 

witnesses including herself.  Opposite party/2nd party has also examined three 

witnesses including himself. After hearing both the parties, learned trial court 

allowed the petition by awarding maintenance of @ Rs. 2000/- per month to 

the 1st party/petitioner and Rs. 1000/- each for her two minor children totaling 

Rs. 4000/- per month from the date of the order.         

 

3. Being aggrieved by the aforesaid order, the Revisionist/petitioner filed 

this revision petition on the following grounds:   

(i) The impugned Judgment and order is bad in law and equity.  

(ii) The learned SDJM failed to appreciate the evidence on records 

in its prospective and as a consequent and has allowed 

maintenance to the petitioner and children.  

(iii) The learned SDJM did not discuss the evidence adduced by the 

present petitioner and only discuss the evidence adduced by the 

opposite party.   

(iv) The learned trial court failed to analysis the evidence on record 

as none of the witnesses supporting the allegation of the 

opposite party that she was dragged away by the petitioner 

from his house long back and in other way it is clear from the 

evidence of PWs 1,2,3 that the Opposite party is resided in her 

father’s house at her own wish not for torture or neglect by the 

petitioner and hence, the claim of maintenance should be 

negated.    

(v)     There is no iota of evidence to show that the petitioner has 

neglected his wife and his children and hence the said order is 

liable to be set aside.   
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4. I have heard the argument put forwarded by the learned 

Counsels for both the parties. 

 

5. Learned counsel for the petitioner/Revisionist submitted that 

learned trial court granted maintenance u/s 125 Cr.P.C. without 

considering the evidence available in the record. Rather, learned trial 

court passed the maintenance allowance in such an amount which he is 

incapable to pay.  

   On the other hand, learned counsel for the 

Respondent/Opposite party submitted that the learned trial court has 

rightly granted maintenance allowance of Rs. 2000/- per month to the 

petitioner and maintenance allowance of Rs. 1000/- per month each to 

her minor children total amount of Rs. 4000/- per month is reasonable 

sum and that was granted by the learned trial court according to the 

financial capacity of the revisionist/petitioner.  Learned counsel for the 

respondent/Opposite party again submitted that the amount of 

maintenance in fact required to be enhanced.   

 

6. Keeping in mind, the rival submissions of both the parties, the 

moot point in this revision is that – whether the learned trial court has 

passed the impugned Judgment & order awarding maintenance 

allowance of Rs. 2000/- per month to the petitioner and maintenance 

allowance of Rs. 1000/- per month each to her two minor children total 

amount of RS. 4000/- per month, not on the basis of the evidence 

available on the record.  

 

7. As the revisionist challenged the Judgment and order merely on 

the ground of not considering the evidence so I think it would be 

justified to recaptulate the evidence available in the case record.   

 

8.  In fact the marriage and paternity of the children is admitted by 

the Revisionist/Opposite party. Though the petitioner PW 1 was 
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vigorously cross-examined by the opposite party but the evidence as to 

causing her torture and neglecting and deserted her by the 

Revisionist/Opposite party has remained same. Rather, it is a fact that 

the revisionist/Opposite party without giving divorce to the petitioner, 

contracted second marriage. The statement of the PW1 is also supported 

by PW 2 and 3. PW 2 Ram Das indentified both the parties stating that 

they had certain differences between them during their marriage. He 

also stated that opposite party had poured kerosene over the petitioner. 

So the petitioner left her matrimonial house. Though the PW 2 has been 

exposed to long cross-examination but the evidence as to the 

harassment and torture by the petitioner/revisionist on the 

respondent/opposite party has remained unshaken.  

  Similarly, the evidence of PW 3 has also supported the evidence 

of PW 1. PW 3 stated that when the petitioner was three months 

pregnant she came to her parental house and again went back to the 

house of the opposite party and again due to unbearable torture caused 

by opposite party, the petitioner came to her mother’s house  and a girl 

was born there. After the birth of the girl, she went to opposite party’s 

house. Thereafter, again due to torture, the petitioner left her 

matrimonial house and at that time she was also pregnant and gave 

birth a male child. It appears that the petitioner during her first and 

second pregnancy she had gone to her parent’s house but she refused to 

return to his house inspite of several attempts to bring back through DW 

1 Gaonburah. However, the opposite party in his evidence as well as 

written statement is not explained as to why the petitione, mother of two 

children having no income of her own left the matrimonial house. The 

other witnesses found to have been corroborated by DW 1. Upon careful 

consideration of evidence, it is found that the petitioner has alleged 

harassment by the opposite party during her three years stay on 

matrimonial life she also alleged neglect and refusal by the opposite 

party towards her and her children and has now approach the court in 

maintenance allowance from the opposite party. On the other hand, 
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denied the allegation of harassment and deposed in his evidence that 

she refused to return back to her matrimonial house after she went to 

deliver her second child. It is admitted by the opposite party that he had 

solemnized second marriage after suppression from the petitioner. There 

is no evidence on record that why the petitioner left the matrimonial 

house. Mere denial of harassment is not sufficient to explain by imposing 

circumstances that compelled the mother of two children leave 

matrimonial house. It is difficult to believe the allegation of the opposite 

party that the petitioner left the matrimonial house without any reason. 

The compelling reason was the differences between the husband and 

wife and the harassment that was meted out of her demand of dowry. It 

is also found that the petitioner has been able to prove by way of their 

evidence that she was harassed in the hands of the opposite party and 

subsequently, after petitioner while she went to deliver her child to her 

parental house opposite party not only neglected her but also neglected 

her child. Though a feeble attempt made by the opposite party that he 

was not informed by the petitioner about the birth of the second child as 

to what prevented him from approaching the petitioner to moment he 

came to know about the child.  

   Though the opposite party denied as to the income as alleged by 

the petitioner but law is well settled that means does not signify only 

visible means. If one is healthy and able bodied, he must be held to have 

means to support his wife and children. 

9. Here in the present case as discussed herein above, though the 

petitioner/revisionist has stated that he has no such income as alleged 

by the respondent/Opposite party but his written statement and 

evidence is silent as to what is his exact profession and income. Since he 

has no where denied that he do not have any business of spice and 

paddy and also sub agency of Gas.    

 

10.  The Section provides a swift and cheap remedy against any 

person who, despite means, neglects or refuses to maintain (a) his wife 
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which includes a woman after divorce who has not remarried, unable to 

maintain herself; (b) his minor child, legitimate or illegitimate, unable to 

maintain itself, the liability in case of minor married daughter arising only 

when the husband is not possessed of sufficient means and until she 

becomes major; (c) his major child, legitimate or illegitimate (excepting 

married daughter) unable to maintain itself owing to any physical or 

mental abnormality or injury ; (d) his father or mother unable to 

maintain himself or herself. Emphasis has been laid in all cases on the 

“inability to maintain” because the primary object of the section is to 

prevent starvation and vagrancy. A major married daughter has been 

wholly excluded from the operation of this section as the responsibility of 

maintaining her should be on her husband. Nature, scope and object 

stated.  

11. In Rupa Paul Vs. Tapash Dhar reported in 2013 (1) GLT 

485 it is held by Hon’ble High Court that – “Trial Court refusing grant of 

maintenance to petitioner-wife-Evidence indicating that the petitioner left 

her matrimonial home due to some disputes with the respondent – 

Nothing on record to hold that the petitioner-wife voluntarily deserted 

the husband and withdrawn herself from the association of her husband 

– Not disputed that the petitioner has no independent source of income 

to maintain herself- Held : respondent duty bound to pay maintenance – 

Direction to pay maintenance to the petitioner @ Rs. 2000/- per month 

from the date of filing petition.”   

12.    I have meticulously gone through the impugned Judgment and 

order passed by learned trial court and gone through the evidence and 

materials on record. The marriage between the petitioner and 

respondent is not disputed. Paternity of the child is also not disputed. It 

is also not disputed that the petitioner (wife) has no independent source 

of income to maintain herself and her two children. It is also admitted 

that the opposite party contracted second marriage even without giving 

divorce to the petitioner. The second marriage itself is an amount to 

neglect. Under such circumstances, it is the obligation and the boundant 
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duty of the husband to maintain his wife. There is no case of the 

respondent that he has no sufficient means to maintain the 

petitioner(wife). It is an admitted fact that the petitioner (wife) is living 

apart from her husband and residing with her parents with her children 

in her parental home. On the other hand, the case of the petitioner is 

that she had been subjected to cruelty by her husband and also 

neglected her and her two children by her husband, therefore she was 

compelled to take shelter in her parent’s house. There is nothing in the 

evidence on record to hold that the petitioner (wife) voluntarily deserted 

the husband and withdrawn herself from the association of her husband. 

Under such circumstances, in my considered opinion, it is the duty of the 

husband to pay maintenance to his wife and children.  

13. The proceedings under Chapter IX of the Cr.P.C. are not punitive 

in nature. The object is not to punish a person for neglect to maintain 

those whom he is bound to maintain. The section provides only a speedy 

remedy by a summery procedure to enforce liability in order to avoid 

vagrancy. The provisions should be liberally construed as the primary 

object is to ensure social justice and to prevent vagrancy by compelling 

those who can support those who are unable to support themselves. The 

object of the provision has been well explained by the Apex Court in the 

case of Sabita Ben Vs. State reported in (2005) 3 SCC 636 ; AIR 2005 SC 

1809; AIR 2005 Cri. L.J. 2141 stating that Section 125 is enacted for 

social justice and specially to protect women and children as also old and 

infirm poor parents within the constitutional sweep of Article 15(3) 

reinforced by Article 39 of the Consitution. The provision gives effect to 

the natural and fundamental duty of a man to maintain his wife, children 

and parents so long they are unable to maintain themselves.  

14.  The essence of Section 125 of Cr.P.C is to grant maintenance 

and not refusal of the same. The Courts exercising jurisdiction under 

Section 125 of Cr.P.C. must keep in mind the very object of the provision 

and appreciate the facts and circumstances keeping in mind the 

legislative intents and purposes. The Court must take into consideration 
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the broader aspect of the law and should not get swayed by the 

technicalities and the pits and holes here and there in the evidence and 

materials on record. it should appreciate the facts with broader 

possibility and should not reject the prayer of maintenance, as a matter 

like other criminal cases, taking into consideration the technicalities. 

Maintenance is not for luxury but for survival. After marriage, it is the 

duty of the husband to provide shelter and maintenance to the wife. If 

he neglects, the wife is legally entitled to have it through the Court by 

petition under this Section. While the wife, children and infirm parents 

approaching the court of law being helpless, for maintenance to survive, 

the Courts should not shut its eye and close the door which will definitely 

put the petitioner in duress, vagrancy and starvation. It is true that the 

maintenance should be allowed keeping in mind the ability of the 

respondent i.e. his income, and other attending factors.  

15. Considering the facts and circumstances of the case what 

transpires in the petitioner, written objection and the evidence on record, 

I think the wife/Opposite party and her two minor children are also 

entitled to get the maintenance. The learned trial court considering all 

the facts awarded an amount of Rs. 2000/- per month as maintenance to 

the wife and an amount of Rs. 1000/- each per month as maintenance to 

her two minor children.  According to the petitioner, the opposite party 

deals in business of spice and paddy and also a sub-agency of Gas 

whereby he earned Rs. 70,000/- per month. Of course, the petitioner 

failed to submit any documentary evidence as to the income of the 

opposite party. On the other hand, the opposite party failed to produce 

any documentary or authentic documents to prove his exact income, but 

he has no where denied as to the business of paddy and cultivation and 

sub-agency of Gas. Considering the present price index, costs of living 

and social status of the parties from which they belong the amount of 

maintenance as awarded by the learned trial court to the petitioner is 

upheld but the amount of award of Rs. 1000/- each per month given to 
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the two minor children is modified as Rs. 800/- each per month as 

maintenance.  

16. The petitioner/Revisionist/husband is directed to pay 

maintenance of Rs. 2000/- per month to the wife/opposite party and Rs. 

800/- each per month as maintenance allowance to the two minor 

children total amount of Rs. 3600/- from the date of order passed by the 

learned trial court.  

    The interim order passed by the court vide order dated 22-03-

2017 is hereby vacated.  

   The arrear maintenance amount shall be paid at a monthly 

installment of Rs. 500/- till the entire amount is paid with the monthly 

maintenance allowance as ordered above.        

17. Accordingly, this revision petition is partly allowed by modifying the 

maintenance amount granted by the learned lower court to the two minor 

children Rs. 800/- each per month instead of Rs. 1000/- each per month but 

the awarded maintenance of Rs. 2000/- per month to the petitioner is remained 

same.  

18.  Send the MR Case No. 51/2015  to the learned trial court along with a 

copy of this Judgment immediately.    

   Given under my hand and seal of this Court on this the 10th day 

of July, 2017. 

 

 

                        (A.K. Borah) 
                                       Sessions Judge 

                                       Sonitpur, Tezpur 

Dictated and corrected by me. 

 

 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
Typed and transcribed by me.  
 
(R. Hazarika),Steno.   


